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Dear Mr. Spence:

This office received your letter, dated October 30, 2025 requesting a legal opin-
ion on two questions of Florida law.! First, you ask whether a residential zoning district
which permits both residential and hotel use but only conditionally permits mixed use
development, 1s “zoned for...mixed wuse” under the Live Local Act, section
166.04151(7)(a), Florida Statutes (the “Act”). Second, you ask whether the height of a
building located within a “flexibly zoned area,” such as a planned development zoning
district, is a “bonus, variance, or other special exception” under section 166.04151(7)(d) 1.

In short, my answer to your first question is yes. Because the residential zoning
district permits both residential and hotel use, it is considered “zoned for...mixed use”
under section 166.04151(7)(a). My answer to your second question is no. The height of
a building located within a “flexibly zoned area,” such as a planned development zoning
district, does not constitute a “bonus, variance, or other special exception” under section
166.04151(7T)(d)1.

QUESTION 1

Section 166.04151(7)(a) requires municipalities to authorize multifamily and
mixed-use residential development as allowable uses in “any area zoned for commercial,
industrial, or mixed use, and in portions of any flexibly zoned area such as a planned
unit development permitted for commercial, industrial, or mixed use.”"? The term
“mixed use” means “any use that combines multiple types of approved land uses from

! See Letter from D'Wayne Spence, Interim City Attorney, City of Fort Lauderdale to James
Uthmeier, Att'y Gen. of Fla., (Oct. 30, 2025) (on file with the Office of the Florida Attorney Gen-
eral).

2§ 166.04151(7)(a) (emphasis added),



at least two of the residential use, commercial use, and industrial use categories.”® The
term “commercial use” includes “public lodging establishments as described in s,
509.242(1)(a).™

The City of Fort Lauderdale’s (the “City”) Unified Land Development Regula-
tions (“ULDR”) define “mixed use development” as “a development parcel which in-
cludes a mixture of residential dwelling units and business uses such as commercial
retail sales, service, or office uses.”®> Within the City’s residential zoning districts,
“mixed use development” is listed as a conditional use which may be allowed after com-
pliance with the conditions and standards for the location or operation of the use as
provided in the ULDR and subject to a conditional use permit.f One of the City’s resi-
dential zoning districts is the Residential Multifamily High Rise/High Density District
(RMH-60), which permits both residential and hotel uses.”

Here, the residential zoning district is “zoned for...mixed use” under section
166.04151(7)(a). The residential zoning district (RMH-60) permits both residential and
hotel uses. Hotel use is considered commercial use.# And mixed use includes the com-
bination of residential and commercial uses.® Consequently, because the residential
zoning district is “zoned for...mixed use” under section 166.04151(7)(a), it is subject to
the conditions of the Act.1?

QUESTION 2

Section 166.04151(7)(d)1. provides parameters for height restrictions in a devel-
opment subject to the terms of the Act. In relevant part, section 166.04151(7)(d)1. for-
bids a municipality from “restrict[ing] the height of a proposed development...below the
highest currently allowed.”!! The statute explains that “the term ‘highest currently
allowed height’ does not include the height of...any building that has received any
bonus, variance, or other special exception for height provided in the municipal-
ity’s land development regulations as an incentive for development.”12

Furthermore, the Act applies to “portions of any flexibly zoned area such as a
planned unit development permitted for commercial, industrial, or mixed use.”’® The
Act provides that a “planned unit development” has the “same meaning as provided in
8. 163.3202(5)(b).”14 A “planned unit development” is defined as “an area of land that

3§ 166.04151(7)(n)3., Fla. Stat.

4§ 166.04151(7)(n)1., Fla. Stat.

5 City of Fort Lauderdale, Fla., Code art. I1I § 47-18.21.B.1.

6 Id.

7 City of Fort Lauderdale, Fla., Code art. II § 47-5.1.

8 § 166.04151(7)(n)1., Fla. Stat.

9 § 166.04151(7)(n)3., Fla. Stat.

10 The fact that the residential zoning district in the City only conditionally permits “mixed
use” development as defined in the City’s ULDR does not change the analysis. The Act’s defini-
tion of “mixed use” controls over the definition used in the ULDR. See, e.g., Masone v. City of
Aventura, 147 So. 3d 492, 495 (Fla. 2014) (recognizing that “municipal ordinances must yield to
state statutes”).

11 § 166.04151(7)(d)1., Fla. Stat.

12 Id. (emphasis added).

13 § 166.04151(7)(a), Fla. Stat.

14 § 166.04151(7)(n)4., Fla. Stat.



is planned and developed as a single entity or in approved stages with uses and struc-
tures substantially related to the character of the entire development, or a self-con-
tained development in which the subdivision and zoning controls are applied to the
project as a whole rather than to individual lots.”1

The City's Planned Development zoning district (“PDD”) is an “additional zoning
district.”'® “Upon adoption of an ordinance approving the site plan and design charac-
teristics” of a planned development, these become “the specific zoning regulations and
standards for the land to which the PDD is applicable.”” The City's PDD criteria and
limitations provide that within a PDD “[bJuilding height may be increased by an addi-
tional amount equivalent to one hundred and twenty-five (125) percent of the existing
height identified in the underlying zoning district but in no case shall exceed three
hundred (300) feet.”'®* Once codified by ordinance, the PDD zoning district establishes
the governing development standards for the property, including building height, in the
same manner as any other zoning district within the City.!® The terms “bonus, variance,
or other special exception” are not used in the PDD section of the ULDR.

There is no indication that by creating a planned unit development, any variance,
bonus, or other special exception is granted. In fact, the terms “variance, bonus, or
other special exception” are not even used in the ULDR governing planned unit devel-
opments in the City. The Act does not exclude the use of height of any building that is
located within a “flexibly zoned area” as that term is used in section 166.04151(7)(a).20
Thus, any “bonus, variance, or other special exception for height provided in the mu-
nicipality’s land development regulations as an incentive for development” are discre-
tionary height incentives and are not the same as legislatively adopted flexibly zoned
areas. Consequently, the height of a building located within a flexibly zoned area, such
as a planned development zoning district, does not constitute a “bonus, variance, or
other special exception for height” under the Act.

CONCLUSION

Accordingly, a residential zoning district, such as the RMH-60, which permits
both residential and hotel use as of right but only conditionally permits mixed use de-
velopment is considered “zoned for...mixed use” under section 166.04151(7)(a). Further,
the height of a building located within a “flexibly zoned area,” such as a planned devel-
opment zoning district, is not a “bonus, variance, or other special exception” under sec-
tion 166.04151(7)(d)1.

Sincerely,

By Ay

Greg Slemp
General Counsel

15 § 163.3202(5)(b)2., Fla. Stat.

16 City of Fort Lauderdale, Fla., Code art. XIII.

17 City of Fort Lauderdale, Fla., Code art. X111 § 47-37.A.2.D.
18 City of Fort Lauderdale, Fla., Code art. XIII § 47-37.A.8.H.
18 City of Fort Lauderdale, Fla., Code art. XIII § 47-37.A.14.
2§ 166.04161(7)(d)1., Fla. Stat.



